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Elements of the JV

Catch-up 
content

●

 

The JV will offer consumers catch-up content of C4C and ITV -

 

free to the user (ad-funded)

●

 

C4C and ITV will continue to offer catch-up on their own websites, and BBC’s iPlayer

 

will 
continue to offer BBC catch-up as a stand-alone proposition

●

 

The Parties will continue to sell advertising separately in competition with each other

●

 

Catch-up syndication rights will remain with C4C and ITV

Archive 
content

●

 

The JV will offer consumers archive content of BBCW, C4C and ITV

 

-

 

free to the user (ad 
funded) and on a transactional basis (DTR and DTO)

●

 

The Parties will continue to sell advertising separately in competition with each other

●

 

The Parties will retain the right separately to syndicate DTO rights in content that is 
wholesaled on DVD to DVD retailers –

 

otherwise archive content licensed by the Parties to 
the JV will be syndicated by the JV

The Parties’
 proposed 

remedies

●

 

The wholesale remedy -

 

the JV will be prevented from wholesaling catch-up and archive 
content, and all syndication rights will remain with the parties

●

 

The wholesale plus retail remedy –

 

the Parties will retail and wholesale their content 
separately in competition with one another over the Kangaroo platform 

The Parties - BBCW (archive content), C4C (catch-up and archive 
content) and ITV (catch-up and archive content)



Competition issues

Retail 
market

●

 

Whether the JV would raise prices for the Parties’

 

transactional content to consumers (or 
turn otherwise free content into transactional content)?

Wholesale 
market

●

 

Whether the JV would refuse to syndicate the Parties’

 

content to third-party VOD retailers on 
competitive terms in order to protect its transactional revenues?

●

 

Whether C4C and ITV would refuse to syndicate their catch-up content to third-party VOD 
retailers on competitive terms in order to protect the JV’s transactional revenues (i.e. 
because this catch-up content would attract users and generate follow-on transactional sales 
of archive content which would otherwise be earned by the JV)?

The 
Parties’

 proposed 
remedies

●

 

The wholesale remedy -

 

whether the Parties would refuse to syndicate their content to third-

 
party VOD retailers on competitive terms in order to protect the

 

JV’s transactional revenues?

●

 

The wholesale plus retail remedy -

 

whether retail and wholesale competition between the 
Parties would be eliminated or diminished as a consequence of their joint operation and 
ownership of the Kangaroo platform



General issues

The incentives for JV 
partners separately 
also to deal with third-

 parties that would 
compete with the JV

How to perform an 
assessment of market 
power and competitive 
effects in the case of a 
new product in a new 
market

●
 

The CC’s
 

views

●
 

The Parties’
 

views

●
 

Key differences

●
 

The Parties’
 

proposed remedies

●
 

Economic framework –
 

unilateral 
incentives



Performing an assessment of market power and 
competitive effects in the case of a new product in a 
new market



The CC’s
 

views

“The case is essentially about the control of UK-originated TV content … BBC Worldwide, 
ITV and Channel 4 together control the vast majority of this material, which puts them in 

a very strong position as wholesalers of TV content to restrict competition from other 
current and future providers of VOD services to UK viewers.  We though the joint venture 

parties would have an incentive in doing so, in order to make Project Kangaroo a 
success.”

The 
counterfactual

●

 

BBCW, C4C and ITV would each seek to exploit a substantial volume of their archive 
VOD content rights through wholesale distribution (which would lead to retail exploitation) 
and possibly through their own retail offers

Market 
definition

●

 

Other sources and types of content are not a good substitute for

 

the Parties’

 

VOD 
content:

□

 

Views of third parties (largely competitors of the JV)

□

 

The observation that a significant proportion of programmes that

 

have been 
broadcast on linear TV in the UK (particularly the PSB channels)

 

are of UK origin

□

 

CC’s

 

quantitative analysis of VOD viewing data –

 

BBC’s iPlayer, C4C’s 4oD and 
C4C.com, ITV.com

 

and third party data (in particular, iTunes)

●

 

The relevant market is UK TV VOD



The CC’s
 

views (II)

“We looked at whether, in the absence of UK VOD content from the parties, third-party 
VOD retailers would have access to sufficient UK content to allow them to compete 

closely with the parties.  We found that the ability to acquire VOD rights was often closely 
associated with holding or acquiring linear TV rights and that the linear broadcaster of 

that content was in an advantageous position when negotiating for VOD rights to it.  
According to our estimates, third-party producers were able to offer, in total, only a small 
fraction of the volume of VOD content available from the parties.  We thought it unlikely 
that third-party VOD retailers would be able to acquire sufficient UK content to offer an 

effective competitive constraint to the parties.”

●

 

VOD retailers include Apple (iTunes), Joost, Amazon, Virgin Media, Sky, BT 
Vision, Sony, Microsoft Xbox … and Hulu

 

a possible new entrant

●

 

Most appropriate market share measure for the JV based on the potential 
availability of UK archive TV content:

□

 

A capacity measure –

 

the volume of content that the parties could potentially 
access and offer as VOD, based on the total archive catalogues from which 
the Parties could select content to make available as VOD

□

 

Estimated on the basis of the total viewing hours associated with the Parties’

 
archive TV content

Market power



The CC’s
 

views (III)

Adverse 
competitive 
effects in the 
retail and the 
wholesale 
market

●

 

The JV would result in a loss of rivalry at the retail level, 
resulting in viewers paying higher prices for some content

●

 

The JV would not have a strong incentive to enter into 
future syndication deals which might undermine its own 
retail operation –

 

if the JV were to enter into syndication 
deals, then these would be on terms that would make it 
difficult for a third-party VOD retailer to offer an effective 
competitive constraint to the JV

●

 

C4C and ITV would not enter into syndication deals (catch-

 
up content) that would be likely to undermine the success of 
the JV –

 

in particular, the interaction between the Parties 
via the JV would facilitate tacit coordination and give C4C 
and ITV the ability to align their strategies to the JV’s 
syndication strategy



The Parties’
 

views

●

 

BBCW -

 

no retail VOD service

●

 

C4C -

 

broad retail service offering catch-up and archive material on a free or pay basis

●

 

ITV -

 

limited retail service offering catch-up and a small range of archive content (mainly 
related to current linear programming) offered free to the user

●

 

Each Party syndicates VOD content to other retailers to varying degrees

The 
counterfactual

●

 

Uncertain whether each Party would be active in the retail market with a comprehensive 
range of catch-up and archive content (confidential submissions)

Market 
definition

●

 

A number of alternatives to UK TV VOD (including PVRs, US TV content previously 
broadcast on linear TV in the UK, and films) together provide a significant competitive 
constraint

●

 

The observation that a significant proportion of programmes that

 

have been broadcast on 
linear TV (particularly the PSB channels) are of UK origin is misleading:
□

 

Any read-across from linear TV schedules (in terms of programming or viewing) should recognise 
that many categories of programming will have little, if any, appeal as archive VOD content (e.g. 
soaps, news, current affairs, live events) –

 

see Top 10 iTunes downloads

□

 

Non-PSB channels such as Sky’s offer a large proportion of US TV content to UK consumers

●

 

The CC’s

 

quantitative analysis of VOD viewing data is uninformative –

 

inherent 
limitations given the nascent state of the market (as well as econometric problems and 
inconsistent results)

Positions 
today



The Parties’
 

views (II)

Market 
power

●

 

The CC’s

 

market share measure for the JV is misguided: 

□

 

Does not match the theory of harm –

 

whether the JV could raise retail prices for 
transactional content (DTO and DTR) to consumers

□

 

Does not reflect what types of TV content consumers value and would be willing 
to pay for as VOD –

 

in particular, recently produced TV content 

□

 

Does not properly recognise the ability of third parties to gain

 

access to the VOD 
rights in the types of recently produced TV content that consumers most value 
and would be willing to pay for –

 

freedom of independent production companies 
since 2004, and the DVD/DTO carve out

●

 

The Parties’

 

analysis of a typical, recent two-week linear UK TV schedule shows that 
the CC’s

 

market share estimate is incorrect -

 

the Parties do not have, either exclusively 
or at all, control of the VOD rights to a significant proportion

 

of the recent, popular 
VODable

 

content on their linear TV schedules.

●

 

The Parties’

 

shares in the associated DVD market confirm that the CC’s

 

market share 
estimate is unrealistic:
□

 

The DVD market provides a reference point to determine what types of archive TV content are 
likely to be transactional (DTO) VOD

□

 

The DVD market provides a comparator to benchmark the JV’s likely share of transactional (DTO) 
TV VOD

No adverse competitive effects in the retail or the wholesale 
market because the JV would not enjoy market power



There were some key differences between 
the CC and the parties

The likely 
counterfactual

The 
competitive 
significance of 
the archive

●

 

The CC considered the Parties’

 

archive catalogues to be central to 
its assessment of the JV’s market power

●

 

In contrast, the Parties considered that:

□

 

Recently produced and viewed TV content is what matters to 
VOD success -

 

as demonstrated by the Parties’

 

VOD viewing 
data, the iTunes chart and the DVD market

□

 

There is a significant amount of recent, popular VODable

 

UK 
(and US) TV content which is outside the Parties’

 

control and 
so available to other VOD service providers

●

 

The CC considered that the Parties would each seek to exploit their 
content widely through syndication deals in the absence of the JV, 
but that this would not be the case with the JV

●

 

In contrast, the Parties considered that their incentives to syndicate 
their content to third parties are not materially different with

 

or 
without the JV (especially under the Parties’

 

proposed wholesale 
remedy –

 

pto)



The incentives for JV partners separately also to deal 
with third-parties that would compete with the JV



The Parties’
 

proposed remedies

Wholesale 
remedy

Wholesale 
+ retail 
remedy

The parties views The CC’s
 

views

●

 

The Parties would each have an unilateral 
incentive to compete with one another to 
wholesale content to third-party VOD retailers:
□

 

Syndication by one Party would have the effect of stealing 
some business from the other JV partners

□

 

Syndication would also reduce the revenues that the Party 
would earn through the JV –

 

but since there is some 
differentiation between the individual content offerings of the 
Parties, would not totally undermine the JV’s revenues

□

 

Each Party would individually expect to gain more wholesale 
revenues from syndicating than the retail revenues that it 
would expect to lose via its share of the JV

●

 

This would remove the SLC at the wholesale 
level and at the retail level, as it would provide 
other VOD retailers with access to the Parties’

 
UK TV VOD content and enable them to compete 
with the JV -

 

the combined effect of the various 
individual syndication decisions of the Parties 
would be to constrain significantly the prices that 
could be achieved by the JV

●

 

The Parties would have an unilateral incentive to 
syndicate their content to third-party VOD 
retailers that primarily access new viewers, but 
not to other third-party VOD retailers

●

 

The parties would have the incentive and the 
ability tacitly to coordinate on a strategy of 
withholding content from third-party VOD retailers

●

 

The JV will operate as a forum for the exchange 
of a range of commercially sensitive information, 
which could give rise to a softening of 
competition between the Parties in their retail and 
wholesale VOD activities

●

 

The parties would each have an unilateral 
incentive to compete with one another at the 
wholesale and the retail level



Unilateral incentives -
 

two related questions

When 
would a JV 

raise 
concerns?

The 
Kangaroo 
wholesale 

remedy

●
 

If actual or potential competitors in a market create a JV, when
 should we be concerned that this might lessen competition and 

reduce consumer welfare?

●
 

What if the parties remain free to maintain or develop their own
 operations, and cannot coordinate to close or not develop their 

own operations?

●
 

Would the Parties’
 

proposed wholesale remedy for Project 
Kangaroo have been effective?
□

 

Would the Parties have had an unilateral incentive to syndicate 
their content to third-party retailers?

□

 

Would the Parties have had an unilateral incentive to maintain or 
develop their own retail propositions?



Joint ventures can be beneficial for 
consumers

The creation of a JV will increase 
consumer welfare:

● Introduce extra choice (differentiation)

● Increase competition in the market

Even if the JV has weak incentives to 
compete (e.g. is jointly owned by 
existing players and does not set its 
prices independently)

But if the JV means that the 
parties will not also maintain and 

develop their own operations, 
consumers could be worse off 
(due to a loss of choice and a 

reduction in competition)

Critical question is whether the JV 
would deter the parties from 

maintaining or developing their 
own operations 



The problem is a two-stage game

Create JV?

Shut down or do not 
launch own operation

The decision whether it is profitable to create a JV in stage 1 will be 
based on the anticipated outcome of stage 2

Solving this will tell us the welfare implications of the JV for
 

consumers

Keep open or launch 
own operation“IN”

“OUT”



In stage 2, incentive to have own operation is 
to steal business and free ride

Business stealing + free riding

Each party has a partial financial interest in the JV
Each party can steal business from the JV (through having 
its own operation) without facing the full loss of the JV’s 

profits, as this is shared between the JV partners

Demand expansion

In addition, by having a differentiated product, 
a party can access new consumers

Price reductions
But an operation that steals business from the 

JV will reduce market prices – if large, this 
effect can make it unprofitable for a party to 

have its own operation (i.e. the scope for free- 
riding is diminished as the total profits of the 

JV are reduced)

… parties will each look for opportunities which increase 
their sales but which do not collapse market prices



The magnitude of these effects will depend 
on a number of factors

Intensity of 
competition

●
 

How differentiated are the individual offerings of 
the parties and the JV?

●
 

Does the JV set its prices independently -
 

or does 
it take into account the impact of its prices on the 
parties’

 
overall profits?

Financial 
interest in the 
JV

●
 

How many JV partners are there?

●
 

Do the JV partners each have a similar financial 
interest in the JV –

 
or do some parties care more 

than others about the impact of their individual 
actions on the JV?

Type of 
competition

●
 

Price competition (strategic complements) 
between the parties -

 
or quantity competition 

(strategic substitutes)?



●
 

The model

●
 

Intensity of 
competition

●
 

Type of 
competition

●
 

Conclusions



We have developed a simple model

Two parties 
(initially 
symmetric)

Simple 
quadratic 
utility

JV 
independently 
maximises its 
profits

●
 

Each party receives half of the 
JV’s profits

Utility = α q+  α q + α q +  β q +  β q +  

β q  + δ q q + δ q q + δ q q12 2313

1 2 3 1
2 2

2

2 21

33 1 2 2 31 3

1
2

1
2

1
21 2 3



There are three key assumptions for our 
analysis

The JV 
partners are 

free to 
maintain or 

develop their 
own 

operations (i.e. 
no contractual 

exclusivity)

The parties’
 offerings are 

differentiated 
from each 

other and the 
JV (i.e. each 

has some 
market power)

Price 
competition 

(i.e. strategic 
complements -

 price cuts are 
met with price 

cuts)

321



We present our results in payoff matrices

The top matrix shows 
the payoffs for each 
party in stage 2, 
depending on their 
choice about whether to 
maintain or develop their 
own operation

IN

IN OUT

OUT

x1
x2

y1
y2

w1
w2

z1
z2

The bottom matrix 
shows the ultimate 
payoffs for each party, 
depending on whether 
they set up a JV in stage 
1 (looking forward to the 
outcome of stage 2)

JV No JV

a1

a2

b1

b2



●
 

The model

●
 

Intensity of 
competition

●
 

Type of 
competition

●
 

Conclusions



If the JV partners are highly differentiated 
from each other and the JV

They will always 
want to compete 
with the JV

IN

IN OUT

OUT

18
18

25
8

8
25

11
11

And they will 
want to create a 
JV

JV No JV

18

18

16

16



This is because market expansion effects 
dominate

If the parties 
are 
sufficiently 
far from 
each other 
and the JV

The JV will 
increase 
competition, 
but will 
primarily 
expand the 
market  

And 
consumer 
welfare will 
increase as 
a result of 
the creation 
of the JV



If the JV partners are closer together

They would still 
want to compete 
with the JV

But they might 
not want to set 
up a JV in the 
first place

IN

IN OUT

OUT

JV No JV

11

11

12

12

11
11

23
6

6
23

11
11



This is because the JV would compete too 
much

If the parties 
are sufficiently 
close to each 
other and the 
JV

The JV will 
have a larger 
competitive 
impact, with 
insufficient 
business 
creation

But if the JV 
were created, 
the parties’

 incentives to 
have their 
own 
operations are 
too great to 
resist (due to 
free riding)



If there is very little differentiation

There may be 
two Nash 
equilibria

IN

IN OUT

OUT

3
3

7
2

2
7

11
11

The outcome 
may be 
determined by 
the prevailing 
positions

JV -
 

in No JV

3

3

4

4

JV -
 

out

11

11



The parties’
 

prevailing positions may matter

If they already 
have their own 
operations, they 
may not want to 
create a JV …

… but if the JV 
were created, 
they will want to 
keep open their 
own operations 
(small uplift in JV 
profits as 
competition to 
the JV would 
remain intense) 

If they do not 
already have 
their own 
operations, they 
may not want to 
develop them 
alongside the JV 
(large fall in JV 
profits as prices 
collapse)



Increasing the incentives for the parties to 
develop their own operations

Allowing the JV 
to maximise joint 
profits

More partners in 
the JV

●

 

This would relax the intensity of competition, and 
the parties’

 

own operations would no longer 
collapse prices –

 

could increase welfare by 
encouraging the parties to develop or maintain 
their own services

●

 

However, for consumer welfare to be higher, it has 
to provide an incentive to create a JV where there 
was previously none -

 

otherwise, joint profit 
maximising will be worse for consumers

●

 

More partners in the JV will mean that each 
partner has a smaller share of the JV’s profits

●

 

A smaller financial interest in the JV will give each 
party a greater incentive also to develop or 
maintain its own proposition



●
 

The model

●
 

Intensity of 
competition

●
 

Type of 
competition

●
 

Conclusions



What if the parties competed on quantities 
not prices?

Quantity 
competition 

(i.e. strategic 
substitutes –

 output 
expansions 
are met with 

output 
reductions)

If a party sets 
up its own 
operation and 
competes 
with the JV, 
the JV would 
react by 
reducing 
output

This would 
mean that the 
parties would 
always have 
an incentive 
to develop 
their own 
propositions



●
 

The model

●
 

Intensity of 
competition

●
 

Financial interest

●
 

Type of 
competition

●
 

Conclusions



Conclusions

A JV can 
improve 
welfare

●

 

By increasing choice and competition

●

 

But only if the competitive impact of the JV is not so large that 
it deters the parties from maintaining or developing their own 
operations 

But this may 
not always 
be the case

●

 

Business stealing and free-riding on the other JV partners 
may create an unilateral incentive for each party to have its 
own operation –

 

increases with the number of JV partners

●

 

Various factors affect the unilateral incentives of the parties to 
have their own operations alongside the JV –

 

the nature and 
intensity of competition, size of financial interest in the JV, 
and whether they already have their own operations

●

 

If the competitive impact of the JV is sufficiently large, the 
parties will not have an incentive also to develop their own 
operations –

 

but if they already have their own operations, the 
parties may still each

 

have an unilateral incentive to maintain 
these alongside the JV 
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