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Economic analysis supported by economic evidence is of Economic analysis supported by economic evidence is of 

fundamental importancefundamental importance

� Competition law is grounded in the economic insight that a workable 
competitive process is socially beneficial. 

� Most modern competition law regimes have economic goals, such as
promoting economic efficiency or consumer welfare, in whole or substantial 
part

� As a result, competition law enforcement should be based fundamentally on 
economic reasoning and evidence

� Economic analysis:
� Encourages analytical rigor. Articulation of the theory can clarify thinking by 

laying bare key assumptions and reasoning steps, and by structuring the collection 
of evidence.

� Helps focus the attention of decision-makers on the connection between the 
economic theory of the case and the evidence and clarify what hypotheses are in 
dispute and what evidence could help test them.

� Economic analysis is also indispensable to handle two problems inherent in 
competition policy enforcement: identification (clarifying the basis on which one 
theory can be preferred to another in nonexperimental evidence) and causality (e.g. 
through construction of the but-for world)



Two systems of enforcement:Two systems of enforcement:

Administrative vs. Judicial (or CourtAdministrative vs. Judicial (or Court--based)based)

� In the US federal and state courts decide on cases that 
the antitrust agencies prosecute. Appeals can reach the 
U.S. Supreme Court.

� In the EU (and most member states), competition law 
enforcement is mostly an administrative process in 
which the agencies take formal decisions. These 
decisions can be appealed to the CFI and the ECJ

� In an Judicial system the process of gathering and 
assessing economic evidence is adversarial, whereas in 
an Administrative system is generally inquisitorial



Inquisitorial vs. adversarial systemsInquisitorial vs. adversarial systems

� In the adversarial system, the entity making decisions (normally a court) does 
not take initiative with respect to evidence and takes a decision on the basis of 
the evidence presented by two opposing parties.
� This is the model adopted in the US in the context of proceedings 

handled by the Department of Justice, which needs to acts as plaintiff in 
front of a federal court (which takes the enforcement decisions)

� In the inquisitorial system, the entity which takes the decision is also 
responsible for gathering the evidence. This entity is meant to gather all 
relevant facts and analysis, in favor and against the decision that it is taking.
� The EU enforcement system is not truly inquisitorial since the 

Commission as decision maker must make up for the relative absence of 
well organized plaintiffs and act to some extent as a prosecutor. Neven 
(2006) refers to this as the inquisitorial model with prosecutorial bias.



Potential disadvantages of the (US style) 

Judicial system

� Enforcement agencies have a well-developed institutional capacity to assess economic evidence 
and antitrust lawyers in leadership roles often have developed a substantial facility with economic 
reasoning from their long engagement with the antitrust field.

� But the courts do not have these advantages. Judges are generalists. Most lack experience with 
antitrust or economics and do not generally have the same training as professional economists.

� Accordingly, there is a serious discrepancy between tasks judges are called upon to do in 
antitrust cases – evaluating or even undertaking economic reasoning – and the capabilities of 
many judges to perform that task.

� Moreover, the adversarial context can focus excessively on minor details and direct the attention 
of a court away from the most important issues in evaluating economic evidence such as the 
linking the economic evidence with a theory of the case, or measuring key economic relationships 
and effects using sensible methods.

� It is thus necessary to help judges interpret economic evidence and assess its probative value:

� use of court-appointed economic experts

� the use of judicial law clerks with economic expertise

� or direct questioning of one economic expert by another. 



(relative) Advantages of an (relative) Advantages of an 

administrative systemadministrative system
� An enforcement agency in an administrative system can avoid many of the above 

problems:
� by developing in-house capacities and expertise in the selection, processing and assessment 

of economic evidence (prosecutorial role)

� by properly appraising the merging parties as well as third parties’ economic and 
econometric submissions (inquisitorial role)

� Indeed, the Commission over time has moved towards greater reliance on economic 
analysis in evaluating mergers, partly influenced by the US experience, partly by 
increased reliance of merging parties on economic experts, partly because its published 
decisions allowed for increased scrutiny.

� That movement has been accelerated to some degree by the demands of the CFI and 
the ECJ. Both made it clear that the decisions of the Commission must be based on 
sound economic reasoning and substantial economic evidence (AirTours, Schneider-
Legrand, Tetra Laval/Sidel, GE/Honeywell)
� The new substantive test

� The publication of guidelines

� Creation of the CET

� However, for there to benefits relative to an adversarial system, judicial review has to 
be restricted.



““margin of discretionmargin of discretion”” in the in the 

assessment of economic evidenceassessment of economic evidence
�� The Courts emphasized that Article 2 of the Merger Regulation The Courts emphasized that Article 2 of the Merger Regulation 

leaves a certain margin of discretion to the Commission, leaves a certain margin of discretion to the Commission, 
especially in relation to assessments of an economic nature.especially in relation to assessments of an economic nature.

�� The exercise by the Commission of that discretion means that The exercise by the Commission of that discretion means that 
Courts should abstain from entering Courts should abstain from entering ““into the merits of the into the merits of the 
CommissionCommission’’s complex economic assessments or to substitute its own point ofs complex economic assessments or to substitute its own point of
view for that of the institutionview for that of the institution””..

�� This means that tThis means that the Commission has a certain margin of appreciation in he Commission has a certain margin of appreciation in 
terms of what issues should be investigated and how; what evidenterms of what issues should be investigated and how; what evidence should ce should 
be gathered (either qualitative or quantitative or both); what mbe gathered (either qualitative or quantitative or both); what manipulations to anipulations to 
the economic data should be made; and how much weight to place othe economic data should be made; and how much weight to place on n 
economic evidence.economic evidence.

�� However, the inquisitorial system combined with a certain marginHowever, the inquisitorial system combined with a certain margin of of 
discretion concerning economic evidence can lead to other types discretion concerning economic evidence can lead to other types of problems of problems 
which need to be corrected:which need to be corrected:
1.1. Biases in gathering and processing economic evidence.Biases in gathering and processing economic evidence.

2.2. Insufficient transparency in the assessment of economic evidenceInsufficient transparency in the assessment of economic evidence



Biases in gathering and processing Biases in gathering and processing 

economic evidence (see Neven 2006)economic evidence (see Neven 2006)
�� An inquisitor may not look for both sides of the argument. When An inquisitor may not look for both sides of the argument. When the the 

probability of finding evidence is high enough, he might actuallprobability of finding evidence is high enough, he might actually focus on one y focus on one 
side of the argument if he fears that by looking for evidence onside of the argument if he fears that by looking for evidence on both sides, his both sides, his 
evidence will not be conclusive. evidence will not be conclusive. 

�� A prosecutor may suffer from A prosecutor may suffer from ““hindsighthindsight”” bias, namely the bias, namely the ““tendency for tendency for 
people with the benefit of hindsight to falsely believe that thepeople with the benefit of hindsight to falsely believe that they could have y could have 
predicted the outcome of an eventpredicted the outcome of an event””. For instance, if it is found in the course . For instance, if it is found in the course 
of a phase II investigation that the there is no competition conof a phase II investigation that the there is no competition concern, officials cern, officials 
will tend to believe that they should have known this at the timwill tend to believe that they should have known this at the time the decision e the decision 
to open a phase II was drafted. To avoid cognitive dissonance ofto open a phase II was drafted. To avoid cognitive dissonance officials could ficials could 
tend to concentrate on evidence that confirms their own judgmenttend to concentrate on evidence that confirms their own judgment..

�� The prosecutorial bias and the intrinsic features of an inquisitThe prosecutorial bias and the intrinsic features of an inquisitorial procedure orial procedure 
would appear to reinforce each other.would appear to reinforce each other.

�� The Courts appear to be well aware of the risks and arguably havThe Courts appear to be well aware of the risks and arguably have in recent e in recent 
judgments clarified the scope and depth of the judicial review sjudgments clarified the scope and depth of the judicial review so as to correct o as to correct 
for these kind of bias, whilst emphasizing that the Commission hfor these kind of bias, whilst emphasizing that the Commission has a margin as a margin 
of discretion.of discretion.



Judicial Review on Factual FindingsJudicial Review on Factual Findings

�� The CommissionThe Commission’’s margin is almost nil on (i) the requirements to rely on accuras margin is almost nil on (i) the requirements to rely on accurate facts, (ii) on the te facts, (ii) on the 
selection of all relevant facts, and (iii) on the conclusion to selection of all relevant facts, and (iii) on the conclusion to be drawn from those facts.be drawn from those facts.

�� the CFI indicated that the Commission may not rely on informatiothe CFI indicated that the Commission may not rely on information taken out of context or n taken out of context or 
on information whose source cannot be  verified.on information whose source cannot be  verified.

�� The ECJ held in its Tetra judgment that the The ECJ held in its Tetra judgment that the ““Community courts must establish whether the Community courts must establish whether the 
evidence relied on is factually accurate, reliable and consistenevidence relied on is factually accurate, reliable and consistentt””

�� The Courts will also take a hard look at the way the Commission The Courts will also take a hard look at the way the Commission has selected the facts. For has selected the facts. For 
example:example:

�� selectively omitting certain elements among the facts available selectively omitting certain elements among the facts available to it constitutes one aspect of to it constitutes one aspect of 
the problem (in Airtours, the CFI found that the Commission did the problem (in Airtours, the CFI found that the Commission did not take account of the not take account of the 
rate of demand of packaged holidays over the most recent period rate of demand of packaged holidays over the most recent period preceding the notification, preceding the notification, 
even though data on that aspect was produced by the notifying paeven though data on that aspect was produced by the notifying parties in the Form CO)rties in the Form CO)

�� determining the extent to which the Commission took all relevantdetermining the extent to which the Commission took all relevant factors into account factors into account 
and/or sufficiently inquired into the materiality of an assertioand/or sufficiently inquired into the materiality of an assertion made in its decision.( in n made in its decision.( in 
Schneider, the CFI noted that the Commission failed to consider Schneider, the CFI noted that the Commission failed to consider the number, position (in the number, position (in 
terms of scope and coverage of products), and reputation of otheterms of scope and coverage of products), and reputation of other competitors on each of r competitors on each of 
the national sectoral markets, focusing instead primarily on Frathe national sectoral markets, focusing instead primarily on France)nce)



Increased precision regarding the Increased precision regarding the 

standard of proofstandard of proof
�� The CFI exercises jurisdictional control as to the legal criteriThe CFI exercises jurisdictional control as to the legal criteria applied by the a applied by the 

Commission and the correctness of the facts.Commission and the correctness of the facts.

�� However, the Merger Regulation has not specified the evidentiaryHowever, the Merger Regulation has not specified the evidentiary threshold threshold 
that it must meet to prohibit a merger from going ahead. that it must meet to prohibit a merger from going ahead. This begs the This begs the 
question of how certain the Commission is required to be?question of how certain the Commission is required to be?

�� Various standards are used in legal proceedings.Various standards are used in legal proceedings.

�� The standard of a The standard of a ““balance of probabilitiesbalance of probabilities”” (or (or ““preponderance of the preponderance of the 
evidenceevidence””) is often used in civil proceedings.) is often used in civil proceedings.

�� The requirement that a finding should be right The requirement that a finding should be right ““beyond reasonable beyond reasonable 
doubtdoubt”” is associated with a much greater degree of confidence and is is associated with a much greater degree of confidence and is 
typical of criminal proceedings.typical of criminal proceedings.

�� Furthermore any standard stricter than a balance of probabilitieFurthermore any standard stricter than a balance of probabilities is likely s is likely 
inconsistent with the obligation to take either positive or negainconsistent with the obligation to take either positive or negative decisions.tive decisions.



�� In my view the recent Impala judgment practically resolves the In my view the recent Impala judgment practically resolves the 
dilemma:dilemma:

the ECJ held that: the ECJ held that: “…“… the inherent complexity of a theory of competitive the inherent complexity of a theory of competitive 
harm put forward in relation to a notified concentration is a faharm put forward in relation to a notified concentration is a factor which ctor which 
must be taken into account when assessing the plausibility of thmust be taken into account when assessing the plausibility of the various e various 
consequences such a concentration may have, in order to identifyconsequences such a concentration may have, in order to identify those which those which 
are most likely to arise, but such complexity does not, of itselare most likely to arise, but such complexity does not, of itself, have an f, have an 
impact on the standard of proof which is requiredimpact on the standard of proof which is required”” ((§§52)52)

And further: And further: “…“… the Commission is, in principle, required to adopt a the Commission is, in principle, required to adopt a 
position, either in the sense of approving or of prohibiting theposition, either in the sense of approving or of prohibiting the concentration, concentration, 
in accordance with its assessment of the economic outcome attribin accordance with its assessment of the economic outcome attributable to the utable to the 
concentration which is most likely to ensue.concentration which is most likely to ensue.”” ((§§52)52)



Insufficient transparencyInsufficient transparency

� The second problem with an administrative system relative to a court-based 
system is that it suffers from insufficient transparency. There is a certain 
trade-off between encouraging the decision maker to develop its own 
capability to assess economic evidence and ensuring that sufficient 
transparency exists to safeguarded the quality of economic analysis.

� Transparency matters for at least three reasons:
� First, a transparent process reduces the scope for factors other than substantive 

arguments to influence decision-making. That is, favoritism, lobbying, political 
pressuring, and corruption are exposed more easily and thereby partly deterred.

� Second, a transparent process allows for all parties involved to learn as case law 
develops. 

� Third, the economists involved in competition cases can build—and destroy—
their reputations. When economic analyses are available for critical examination by 
peers, sloppy or fabricated arguments are exposed. Unscientific analyses are 
weeded out, and thorough economics is supported by the possibility to establish a 
reputation for objective and high-quality work.

� However, note that there is also a trade-off between transparency and the 
time available to make a decision.



Ways to increase transparency within  Ways to increase transparency within  

the available time constraintsthe available time constraints

�� Adopt best practices in gathering economic Adopt best practices in gathering economic 

evidence, in particular, quantitative dataevidence, in particular, quantitative data

�� Adopt a code of conduct with regards to the Adopt a code of conduct with regards to the 

development and submission of economic and development and submission of economic and 

econometric evidenceeconometric evidence

�� Such code of conduct would apply to all parties Such code of conduct would apply to all parties 

involved, including the Commission.involved, including the Commission.



Some suggestions:

Best practices in gathering quantitative data
� The gathering and processing of the data is time consuming and costly, both to the 

firm and to the Commission.

� Identify what type of data is available.
� It would not be beneficial to request data that cannot be compiled in a reasonable time frame 

by the parties.

� Preliminary meetings or telephone conversations with those responsible for data collection 
or analysis in the firms can be quite useful. Parties should make such personnel available as 
early as possible

� Data samples are generally very helpful

� Identify at the earliest stage possible the major competitive concerns arising from the 
merger (usually based on the qualitative analysis), and determine which analyses to 
carry out and what data are required for the analyses.
� Is third party data necessary? Can cooperation be expected?

� Ask for the minimum amount of data required to carry out the desired analyses.
� Optimize between timing and scope of the data request

� Send a “draft” data request before issuing an Article 11 letter.

� Agree in advance on the format, and basic consistency checks (e.g. negative prices, 
unrealistic sales, missing values, aggregation issues)



Some suggestions:

Code of conduct

1. Research question

� Formulated clearly

� Properly motivated (in terms theory and institutional features)

� Clear null hypothesis (the hypothesis set up to be nullified) for 
econometric work 

2. Data

� Relevance and reliability

� Clear description of the date and its limitations

� Description of the cleaning procedure and provision of the related 
software

� Descriptive statistics



3. Methodology

� Motivate the choice of the technique 

� Discuss limitations

� Identification and inference 

� Use well accepted techniques (antitrust enforcement should not work 
at the cutting edge of economic theory).

� Provide the code

4. Results

� Report all results according to academic standards

� Discuss economic and statistical significance

� Discuss results in light of economic theory



5. Robustness 

� Show to what extent results are sensitive to changes in the 
data, the choice of the method and modelling assumptions

� Provide code and comprehensive evidence even with 
respect to lack of robustness (no result is completely 

robust)

� Discuss whether the results can be generalised

� Compare the results with pre-existing evidence



Two warningsTwo warnings

� Beware of models that depend on unobservable assumptions. 
The decision maker may have no way to distinguish between The decision maker may have no way to distinguish between 
competing modelscompeting models

�� Who moves first? Who remembers what? Who knows what Who moves first? Who remembers what? Who knows what 
(e.g., is knowledge common or private)? Who can (e.g., is knowledge common or private)? Who can 
communicate with whom and when? What does player A communicate with whom and when? What does player A 
believe about player Bbelieve about player B’’s objective function and vice versa? s objective function and vice versa? 
What is the discount rate? Are playersWhat is the discount rate? Are players’’ reaction functions reaction functions 
smooth or discontinuous?... Etc.smooth or discontinuous?... Etc.

�� Econometric evidence should be used only in a small minority of Econometric evidence should be used only in a small minority of 
cases. In many cases, qualitative information is the most readilcases. In many cases, qualitative information is the most readily y 
available information, and is deemed sufficient to resolve the available information, and is deemed sufficient to resolve the 
concerns being addressed. If used it should be viewed as concerns being addressed. If used it should be viewed as 
complementary to the qualitative evidence.complementary to the qualitative evidence.


