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Overview 

 Basic facts of the case 

 Relevant issues & approach of the BKartA 

 Market definition 

 Theory of harm 

 Efficiency defence 

- efficiency gains 

- indispensability 

- fair share to the consumers (briefly) 

- no elimination of competition (briefly) 
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Basic facts of the case 

 Procedure was triggered by complaints from hotels and the German 

hotel association (January 2010) 

 BKartA issued a first SO in February 2012. After the first SO, HRS accepted 

to abstain from enforcing the MFN 

 Reactions to the first SO triggered further investigation (funtioning of the 

market, application of Art. 101 TFEU, application of VBER) 

 BKartA issued the final decision in December 2013 confirming the 

prohibition to implement the MFN 

 Currently under appeal; (new) oral hearing on Dec. 10th 2014 

05.12.2014 
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Market definition 
Relevant issues 

05.12.2014 

Product market 

 Two-sided market 

 OTAs offer a „bundle“ (search+compare+book) 

- Should one market or several markets be defined?  

- Hotel clients and hotels use different channels concurrently: substitues 
or complements? 

- Substitutability between „bundle“ and singular services? What about 
transaction costs? 

 Market is very dynamic: should potential competition from other 
channels be considered in the market definition or rather in the 
competitive assessment? Does it matter? 

Geographic market 

 Area of activity? Substitutability from the point of view of the two sides? 
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Market definition 
Approach of the BKartA 

 Product market  

 Both sides considered, one market defined 

 Demand-side substitutability  other channels do not offer the same 

services and are therefore no substitutes 

 Geographic market 

 Focus of economic activity: share of bookings and turnover in DE  

 Local presence: staff & services 

 Content orientation, focus of advertising 

05.12.2014 

BKartA 

 Relevant product market: hotel booking platforms 

 Relevant geographic market: Germany 

 HRS > 30%, VBER not applicable 



www.bundeskartellamt.de 

6 

Theory of harm 
 Relevant issues 
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 Guidelines on vertical restraints: MFNs are no core restrictions 
according to the Guidelines, but, from an economic point of view, they 
have similar effects as RPM: Gap? 

 Price competition vs quality competition 

 Entry 

 - Price parity vs price transparency 

 - Differentiation 
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Theory of harm 
 Approach of the BKartA 

 Restriction of competition between platforms  

OTAs cannot translate lower commission rates into lower prices  no 

incentive to reduce commissions  higher prices 

 Entry barrier 

Network effects are crucial for success. MFNs prevent new OTAs and 

alternative business models to (quickly!) reach the „critical mass“ by offering 

lower prices 

 Restriction of competition between hotels  

Hotels cannot differentiate prices across distribution channels  they cannot 

react flexibly to market conditions  

05.12.2014 

BKartA 

 MFN clause violates Art 101(1) TEFU 
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Possible efficiency gains  
 

 MFNs reduce search costs for consumers: hotel clients do not have to 

„bother“ to look for lower prices 

 MFNs avoid free-riding and hold-up on investments: if clients use the 

platform to search and compare but then book where it is cheaper (the 

free-rider), the platform does not recoup its investments. As a 

consequence, no platform has an incentive to invest in improving the quality 

of its service (hold-up problem) 

05.12.2014 
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 Free-riding argument is persuasive at first glance, but is „plausible“ good 

enough? Anedoctal evidence, personal experience vs economic assessment   

 What investments do MFNs protect? Do higher revenues guarantee higher 

investments in services that consumers value?  

 Are there less anticompetitive alternatives? Should the assessment be 

limited to a remuneration model that platforms currently use because they are 

allowed to use anticompetitive price restrictions?  

 Leaving alternative remuneration models aside, what about other instruments 

that OTAs could use (and already use!) to persuade hotels not to discount them 

(ranking, preferred programs, ah-hoc negotiations)? 
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Efficiency gains 
Relevant issues 
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In order to strike the balance, the economic importance of the claimed  

efficiencies and the indispensability of price restrictions must be assessed 

 

 Is there a significant free-riding problem? 

 Assessment of the costs of HRS  

 Would the MFNs solve the problem? 

 Econometric analysis of the relationship between (share of 

higher) prices and conversion rate 

 Would there be less restrictive measures to solve it? 

 Assessment of alternative pricing schemes 

 

Assessment of efficiencies 
 Approach of the BKartA 



Investments 
Approach of the BKartA 
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 Relationship-specific investments are low 

- Photos, videos, text editing and translations: ca. (0-5)% of the average 

annual revenue made by HRS per hotel  

- The contractual relationship lasts longer than one year; hotels often provide 

pictures, videos, descriptions themselves 

 Investments in functionality of the website, support for clients etc.:  no data 

 Advertising costs are by far the biggest cost item 

- Online search engine and MSM advertising ca. 50% of the commission 

revenues generated by search engines and MSMs  

- Pay-Per-Click costs are sunk, but not hotel specific and still advertising 

- Name bidding also considered advertising  
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Investments 
Approach of the BKartA 

www.bundeskartellamt.de 

12 
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BKartA 

 Low relationship-specific investments  hold-up problem unlikely to be 

relevant 

 Advertising is simply another competition variable for OTAs. Advertsing 

costs are not sufficient to justify competitive restrictions 

 Since the quality of the platform is crucial for remaining in the market, it 

is unlikely that OTAs would stop investing in the services they provide   



 

 
 Regression analysis: Relationship between the share of offers in which the 

price was higher by HRS compared to other OTAs (=MES), and conversion rate 
(=CR) 
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 MES has a negative, robust, statistically significant effect on CR 

 MES explains very little of the variance of CR (R2 = 0,01) 

 The addition of other variables increases only by very little the explanatory 
power of the model (R2 = 0,07) 

 Other variables (stars, destinations) have a stronger effect on CR and 
explain more of the variance of CR compared to the variable MES 

Econometric analysis 
Assessment of the BKartA 

 The small effect of lower prices on the conversion rate suggests that the 

MFN alone does not solve the problem of free-riding 



 
 Indispensability 

 Approach of the BKartA  
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 In 2SM the more elastic side pays less, not necessarily nothing 

 It cannot be excluded a priori that hotel clients would pay a service fee. 

The survey results submitted by HRS to test clients‘ willingness to pay 

are not reliable: sample is not representative (1% of the booking clients), 

the formulation of the questions is biased (after a free booking!) and the 

hypothetical fee (5 euro) is quite high 

 Hotels benefit considerably from the „billboard effect“: a fixed fee for 

hotels could be relatively small compared to the long-term benefits 

BKartA 

 Alternative models are possible. Parties failed to provide concrete 

evidence proving the contrary 

 A commission model does not exclude that OTAs compete on commissions 



 
Consumer benefit 

 Approach of the BKartA  
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Guidelines Art. 101(3): “In cases where the likely effect of the agreement is to 

increase prices for consumers within the relevant market it must be 

carefully assessed whether the claimed (qualitative) efficiencies create real 

value for consumers in that market so as to compensate for the adverse 

effects of the restriction of competition.” 

 What is the optimal level of „quality“? Trade-off lower prices vs. better 

service  unknown, but unlikely that consumers would pay every price 

 Promotional efforts: unclear to which extent consumers benefit from such 

investments 



 
Elimination fo competition 

Approach of the BKartA  
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Guidelines Art. 101(3): “The last condition for exception under Article 81(3) is 

not fulfilled, if the agreement eliminates competition in one of its most 

important expressions. This is particularly the case when an agreement 

eliminates price competition.” 

 MFNs have similar effects as RPM 

 Cumulative effect: HRS, Booking, Expedia have 90% of the market 

 MFNs inhibit entry   

 



Key points of BKartA‘s decision 
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 Efficiencies are likely to be small compared to anticompetitive effects, i.e. 

elimination of price competition (on commission rates and ultimately on 

prices) and entry barriers for new platforms and alternative business models 

 Relationship-specific investmets can be recouped with few bookings. 

Large part of the costs are advertising: not subject to free-riding and not 

worth being protected by means of severe competition restrictions 

 OTAs could reduce free-riding by ranking hotels on their website 

 (Share of) higher prices have a limited influence on conversion rates  

even if there were a free-riding problem, the MFN would not alone solve it 

 Alternative models are conceivable. The fact that no OTA used alternative 

remuneration models so far might be due to the MFNs!  
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Thank you! 
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